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The Dirt on EPA's Clean Power Plan 

SPEAKER TRANSCRIPTION 

Lacey Watson Hello, and welcome to the second episode of the Renewable 
Power Podcast, a show dedicated to renewal energy and the 
advancement of the new energy economy.  

Thank you for joining us.  I’m your host, Lacey Watson, energy 
attorney with Husch Blackwell, a national law firm with a strong 
focus on renewable energy.  I’m joined, as always, by my co-host, 
Melissa Miller, president of Miller Wind & Renewables, an 
advocacy and management consultant firm for large scale wind 
and solar development. 

To discuss the Clean Power Plan, we have with us today Dr. 
David Spence.  As a professor at the University of Texas, David 
(as he puts it) works at the intersection of law, politics and energy.  
He teaches law, politics and regulation at the University of Texas 
at Austin, at both the McCombs School of Business and the 
School of Law.  David is co-director of the Energy Management 
and Innovation Center at UT’s McCombs School of Business and 
is co-author of the leading energy law casebook, Energy, 
Economics and the Environment.  Thank you for being here with 
us today, Dr. Spence. 

Dr. David Spence Thanks for having me. 

Lacey Watson So to launch into the questions, we should start with some of the 
comments that have been received to the Clean Power Plan.  We 
understand that it’s still a proposed rule and it’s being weighed 
down by the 1.6 million comments that have been filed since its 
proposal.  The EPA will finalize the proposed plan sometime this 
summer.  How could the final rule be different than what is 
currently proposed and, in your mind, how will that effect the 
implementation? 

Dr. David Spence Yes, as you say, there’s been a tremendous amount of comment 
on this rule, much of it negative.  I heard someone at EPA say 
that this is been the most commented upon rule they’ve ever 
proposed, by a long shot.  So they are having trouble dealing with 
all that.  They have promised a summer publication of a final rule, 
but they haven’t been any more specific than that and my sense is 
that they’re still grappling with some of the difficult issues raised 
by the comments and so if I had to guess, I would guess that it’s 
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going to be late summer at the earliest.   

In terms of how the rule will change, that’s difficult to say.  One 
thing that we might anticipate is that they may relax some of the 
compliance deadlines in the rule.  That’s what happened with the 
Mercury Rule a couple years ago, which also provoked a lot of 
negative comment, the same kind of comment we’re seeing for 
the Clean Power Plan, that is, claims that it will threaten the 
reliability of the electricity supply.  And the EPA ended up adding 
additional flexibility and extended compliance deadlines, or at 
least the possibility of extended deadlines for certain vital plants.  
And so we could see something like that here, as well. 

As to how the content of the rule might change, I haven’t gotten a 
sense – too much of a sense from, you know, reading with tea 
leaves, about any particular substantive changes, but I wouldn’t 
be surprised to see timing changes. 

Lacey Watson Right.  And the EPA’s been promoting sort of a flexible case-by-
case, state-by-state approach.  I was at an SPP meeting recently 
and they were discussing possibly grouping states together in 
ISOs, in terms of a regional approach.  Is that something that 
you’ve heard, in terms of changing the actual rule itself to 
encompass larger areas? 

Dr. David Spencer Yeah.  The proposed rule – the final rule stays the same.  It 
contemplates multi-state programs to comply with limits, which 
are essentially state specific, right?  So the proposed rule 
imposes emissions limit by state, but allows tremendous 
compliance in terms of how you meet those limits.  And I think the 
EPA would be delighted if states would ban together in groups, 
like the northeastern states already do with the trading of 
greenhouse gas emissions rights.  And, you know, try to reduce 
the overall cost of compliance in that way, but setting up cap and 
trade systems, for example. 

Lacey Watson Right.  So the EPA is in support of it, but what do you see 
personally as the pros and cons of the multi-state versus the 
single state approach? 

Dr. David Spencer Well, I mean, you have to get – you have a lot of reconciling of 
differential requirements in the rule and also other differences 
between states’ systems that has to happen before you can put 
together these multi-state compliance systems.  There’s a whole 
set of issues that go along with any cap and trade system that is 
located in a sub-set of a larger geographical area.  That is, you 
can have what’s called resource shuffling where, you know, 
essentially dirty – sales of electricity from dirty sources are re-
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routed to other places so that you can comply – so that you can 
import clean electricity into your system.  It doesn’t really stop that 
other electricity from being generated.  It’s just substituted for 
electricity that would have gone elsewhere.  So the clean 
electricity comes to you, the dirty electricity goes elsewhere, but 
they both are generating the same amount of electricity they 
would have beforehand.  So that’s one of the issues associated 
with a cap and trade system. 

There’s also, I imagine, difficult issues associated with reconciling 
these systems with state RPSs, which are also state by state and 
can be different.  So there’s some complexity to multi-state 
solutions, but I think the hope is that they’ll be cheaper. 

Melissa Miller So what I’m hearing when you talk about shuffling the clean and 
dirty electricity in a multi-state environment, it almost sounds as if 
it’s effectively watering down the original intent by allowing for 
say, maybe, clean energy that’s produced in some states to sort 
of water down the dirty energy, if you will. 

Dr. David Spencer Yeah.  So what we’re doing is we’re superimposing greenhouse 
gas emission requirements which can be defined geographically 
as coming from a particular place over the top of electricity 
markets, which are sometimes broader than the market for the 
greenhouse gas emissions, right?  So yeah, you can comply with 
the greenhouse gas emissions requirements in ways – 
theoretically, in that system – in ways that don’t decrease the 
overall amount of greenhouse gas emissions.  But, presumably, 
every state will have a budget and every state will have to meet 
that budget if the rule goes into effect in the same form it is now, 
and so we’re going to get reductions.  But when you put together 
these cap and trade systems, sometimes it can provoke this kind 
of shuffling – re-routing of sources in ways that don’t get as much 
reduction as you would have if you did it state by state. 

Melissa Miller Okay.  And so it sounds like the EPA does intend to maximize 
flexibility for state compliance.  You alluded to it a little bit earlier 
that it’s possible that based on some of the comments that the 
EPA is receiving, that they may – the EPA may come forward with 
relaxing some compliance measures.  Would that be by way of 
this preference for this multi-state grouping?  Or would there be 
other ways of doing that? 

Dr. David Spencer Well, that’s – so those comments are essentially claims that the 
rule as-is will provoke so many closures of coal-fired power plants 
that parts of the country will be left without an adequate 
generation supply to meet peaks in demand.  So the argument 
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here is that there are certain places where coal-fired power plants 
which would be rendered uneconomic under this new rule really 
have to stay open in order for us to meet our reliability concerns.  
So several of the RTOs are making those claims, including 
ERCOT, including SPP, and to a gentler or lesser extent, MISO 
and PJM, which also have a lot of coal-fired power.  So that’s the 
argument here.  And to the extent that EPA believes those 
arguments have merit, they may institute in the final rule a 
mechanism whereby they can give essentially waivers to facilities 
like that, because that’s the kind of thing they did between the 
proposed and final Mercury Rule. 

Lacey Watson Interesting.  And I’ve done quite a bit of critique obviously of the 
same power plan from different fronts.  One of the critiques is that 
it is unconstitutional.  It’s in violation of the Tenth Amendment 
because they’re coercing states to implement new standards for 
emission reduction and Texas has been one of those states that 
has been vocal in their opposition.  What are your thoughts on the 
constitutionality of the Clean Power Plan as a law professor? 

Dr. David Spence Yeah, this issue’s gotten a lot of attention in the world of energy 
law and environmental law geeks like me.  Because Laurence 
Tribe, the famous constitutional law professor from Harvard has 
been attached to this critique – he’s representing Murray Energy, 
a coal company – and has made this claim and that’s provoked 
responses from some other high profile law professors, including 
a couple of his colleagues at Harvard.  I think the general 
consensus is that these – among law professors, I will say – is 
that these claims are probably not the strongest legal attacks on 
the Clean Power Plan.  The reason is because Tenth Amendment 
jurisprudence essentially requires you to show that the federal 
rule commandeers state institutions for some federal purpose.  
Forces the state to do something that they don’t want to do.  The 
Clean Power Plan as proposed establishes these state limitations 
on emissions based on the assumption that states can change the 
way they dispatch – or sorry, that operators of the grid can 
change the way they dispatch power that substitute natural gas or 
renewables for coal.  More – use the former more often, the latter 
less often.  And also build more renewables, keep open their 
nuclear power plants, things like that.  These are all decisions 
made by grid operators.  Grid operators are not organs of the 
state.  RTOs are utilities.  ISOs are utilities.  And where there 
aren’t RTOs or ISOs, there are private investor owned utilities.  
And so particularly in multi-state RTOs and ISOs, but even in 
some of the single state RTOs and ISOs like California and New 
York are connected to the larger interstate grid.  This is probably – 
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doesn’t seem like a terribly strong issue.  If it’s a good claim 
anywhere, it’s probably here in Texas, where we’re separated 
from the rest of the grid.  And so if the state can show that the 
state controls these things, that these are state decisions to 
decide which plants to dispatch or whether to keep – well, it’s hard 
to say that once you pick a nuclear power plant, because that’s a 
federal licensing issue.  But if they can show that this is something 
the state is involved in doing and the state’s being forced to do it 
differently than they otherwise would be, then perhaps you have a 
Tenth Amendment claim.   

Lacey Watson Right.  For example, here in Texas, ERCOT is regulated by the 
Public Utility Commission so I guess that’s how you’d make the 
connection in terms of a government agency actually being in 
charge of what happens with dispatch on the grid. 

Dr. David Spence Right.  Right.  And to the extent that the Public Utility Commission 
has gotten involved in steering dispatch in a particular direction, 
you can make the argument this would interfere with that. 

Lacey Watson Right.  With everything going on with congestion. 

Dr. David Spence Right.   

Melissa Miller So if the states with the highest amount of pollution, for example, 
chose not to comply with the EPA’s mandate to develop a 
proposal, then they would have to comply with the federal plan, is 
that correct? 

Dr. David Spence Yeah.  The way the rule works – and this is right out of Section 
111(d) of the Clean Air Act – is that EPA proposes guidelines for 
states to establish standards of performance for the affected 
sources.  The EPA’s proposal amounts to those guidelines and 
the EPA proposal – the guidelines they’ve established establish 
the state budget, the state emission rates.  And so states will – I 
lost the question.  I’m sorry. 

Melissa Miller Oh, no, no, no.  No problem.  Just if the state chooses not to 
comply with the mandate… 

Dr. David Spence Yes, yes, yes.  Right.  I’m back. 

Melissa Miller …then I’m just trying to understand the federal plan aspect. 

Dr. David Spence Yeah.  So the rest of 111(d) says that once the states propose 
these plans, the EPA has to approve.  And this is a process that 
mimics the process they have to go through when they decide 
how to comply with National Ambient Air Quality Standards under 
the Clean Air Act.  In fact, Section 111(d) cross references that 
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other section of the Act.  And so the idea is states submit these 
plans, EPA approves or disapproves and we go forward from 
there.  If states don’t submit a plan, then a federal plan is imposed 
on that state.  Imposed and enforced by the EPA on that state.  
We haven’t had enough experience with 111(d) to see that 
happen yet.  There have been three or four – four or five small 
rules under 111(d) that preceded this one, but none of them, as 
far as I know, have involved the imposition of a federal plan on a 
state.  We have seen federal plans imposed on states under the 
other section of the Act that I talked about, the one that involves 
compliance with National Ambient Air Quality Standards.  
California, I believe, in the ‘70s may have had a Federal 
Implementation Plan.  Under that system, the Federal 
Implementation Plan, which we call FIPs because we pronounce 
all of our acronyms in environmental law.  The FIPs that have 
been imposed so far have been fairly strong and draconian, the 
idea being the EPA wants states to do this themselves and so 
they want to give them an incentive to do it themselves, and part 
of that incentive is to make it painful when the EPA does it.  I don’t 
know that that would happen this time.  We don’t really know how 
EPA would react to a state not complying.   

Melissa Miller So in effect, an FIP is kind of like the EPA essentially putting a 
gun to a state’s head to create their own state plan. 

Dr. David Spence That’s the way it’s been in the past.  I’ve heard people speculate 
that in this instance, they might be gentler, because they’re trying 
to build support for this rule.  But we don’t know.  We don’t know 
what they would do. 

Lacey Watson And going along the lines of Melissa’s gun question, I think that 
kind of creates sort of a segueway into the fact that it’s been 
highly politicized as well.  When you have that analogy, I think that 
that’s been pushed off, especially in Texas and the south.  You 
know, we’re being forced to do this by Big Brother.  They’re 
coming in to push this along.  What are your thoughts on how it’s 
been politicized and how it’s kind of become a red versus blue 
issue, when really it’s maybe more of a compliance issue. 

Dr. David Spence Yeah.  It’s not alone.  It’s not – it’s – there’s a lot of company.  
This issue’s not the only issue that’s been politicized in this way.  
Most energy environmental issues now fall into this problem.  
There’s a lot of political centrifugal forces out there right now and 
we’ve had states break down on ideological and partisan lines 
over lots of other issues, including the Mercury Rule, including the 
Cross-State Air Pollution Rule, including the addition of the 
National Ambient Air Quality Standards, including other 
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greenhouse gas rules that have been proposed, several of which 
have gone to the Supreme Court.  In fact, all three of those 
examples I’ve mentioned went to the Supreme Court.  The 
Mercury case being before the court now. So there’s polarization 
right now.  And this is part of that polarization.  And so we are 
seeing a lot of the so-called red states, at the urging of some 
prominent senators and others and some law firms who are 
refuse – who have said they’re not going to prepare plans.  
They’re going to refuse to comply and they’re going to call the 
EPA’s bluff.  They’re going to see if they pull the trigger on the 
gun to their head and so we’ll see what happens there. Some 
people argue and, I think, you know, I probably share this view 
that that can be counterproductive for a state like Texas, which 
probably has a lot to gain from this.  This rule probably more than 
anything else will force the substitution of natural gas-fired power 
for coal.  We produce the most natural gas.  We’ll be selling gas 
to those gas-fired power plants.  There’s a couple of studies, one 
by the Rhodium Group in Washington D.C. that show strong net 
benefits to the state economically from a rule like this if it stays the 
same.  But this isn’t really about that.  This is more about, as you 
say, ideology, the degree to which government ought to be able to 
regulate, and that’s where the parties are sort of polar opposite on 
these issues lately and I think ideology more than economics is 
driving a lot of the ways in which individual states break down on 
this rule. 

Melissa Miller Do you think that there’s a correlation between red states and 
say, more polluting states, for example?  I mean, that’s something 
that is curious because different states will have different 
mandates based on what they need to do to reduce their 
emissions.   

Dr. David Spence Yeah.  Not necessarily – well, it depends.  So let’s go back and 
talk about how these emission limits were set. 

Melissa Miller That would be good. 

Dr. David Spence So each state was given a level of emissions set by EPA based 
on what EPA thought they could reasonably do at reasonable cost 
to reduce their emissions and greenhouse gasses from the power 
sector.  So that creates paradoxes.  You have highly coal 
dependent states like Kentucky, which is, I don’t know, 95% coal 
or something like that, who have very weak reduction 
requirements under this rule.  Texas is sort of a split between gas 
and coal and a few other things.  We have much more stringent 
requirements under this rule because EPA thinks we can do that 
at a reasonable cost.  So it’s all about levelizing costs, right?  So 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 8 of 11 SLC-7851110-1 

SPEAKER TRANSCRIPTION 

states like Rhode Island, which have no coal, also can’t really 
substitute much, so they don’t have – their emissions are actually 
allowed to grow under this rule.  And so what EPA has tried to do 
is levelize the cost to each state of what can be done, based on 
what they think each state can do.  So we have lots of 
opportunities to substitute gas for coal. 

Melissa Miller So in some ways, it is a function of what renewal energy or 
natural gas opportunities there are in a state to supplement what 
they have already. 

Dr. David Spence That’s right.  And also states that have nuclear power plants that 
are scheduled to close, if the EPA estimated that those plants’ 
useful life can be extended further, that was factored in, as well.  
So a state that has a nuclear power plant that’s scheduled to 
close, EPA will decide well that’s a – that’s X megawatt that can 
be used to replace coal. 

Lacey Watson Right. 

Dr. David Spence And so that state will have a tougher, more stringent limit. 

Lacey Watson Right.  But the lawyer in me wants to go back to what you said 
earlier about reasonable.  Is that defined?  I mean, that seems like 
a loose, broad term.  How do you nail that done? 

Dr. David Spence So this gets back to the two other – you can talk about 
constitutionality because there are two other types of challenges 
to this rule that I think we’re going to see.  One is the one 
suggested by your question:  is it fair?  Are we treating states 
fairly?  Is this – is the EPA’s application of the statutes reasonable 
or within a broad zone of reasonableness or is it arbitrary and 
capricious, which would be the administrative law standard.  And 
you can make the argument that states by – sorry, that EPA by 
treating states in this way is being unfair.   

Lacey Watson  Right. 

Dr. David Spence Just because Texas has more gas and coal together, why should 
Texas have to bear a larger burden than Kentucky, which has 
been, you know, riding cheap coal for a long, long time. 

Lacey Watson Right.  Right. 

Dr. David Spence So the rejoinder to that is that what EPA is doing is trying to get – 
force essentially either retrofitting or closure of older coal-fired 
power plants that probably have reached the end of their useful 
life, or should have, a long time ago.  And EPA says look, what 
we’re trying to do is we’re trying to spread the harm evenly, so 
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that nobody’s crushed by this rule.  Kentucky, if they had to close 
all of their coal-fired power plants, they wouldn’t have any, 
probably any plants left. 

Lacey Watson Right. 

Dr. David Spence So that’s their defense to this.  I don’t know what courts are going 
to do with that. 

Lacey Watson Right. 

Dr. David Spence The other category of challenges involves whether or not this is 
consistent with the statute.  And so the big issue there is what 
they call the outside or inside the fence line issue.  The way the 
EPA has framed the rule, it really imposes limits on the power 
sector of each state, not on coal-fired power plants within each 
state.  You can make an argument that the rule was intended to 
impose limits on coal-fired power plants – rate limits on coal-fired 
power plants.  What EPA is really doing is saying, you can meet 
those limits by using other parts of the power sector:  more 
renewables, more gas, extend your nuclear power, reduce 
demand. 

Melissa Miller Multi-state… 

Dr. David Spence Multi-state trading, yeah. 

Melissa Miller Again, yeah. 

Dr. David Spence The question is, is that consistent with the statute?  The statue 
says that states have to establish standards of performance for 
the effected sources.  And EPA clearly believes that it is 
consistent, based on precedent involving state implementation 
plans for National Ambient Air Quality Standards, but who knows?  

Lacey Watson Right. 

Dr. David Spence This is not exactly the same as that.  It’s similar, but it’s not 
exactly the same. 

Lacey Watson Right.  And I think that flexibility approach gets into the larger 
question.  If the goal is to reduce carbon emissions at a global, 
climate change level, does it make sense to allow states to 
potentially implement these extremely differing standards.  You 
know, how does that achieve sort of the larger goal of the entire 
Clean Power Plan? 

Dr. David Spence Well, the larger goal is to – obviously we do screen greenhouse 
gas emissions and if you look at analyses of which plants are 
going to close and I should – full disclosure, David Adelman, my 
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colleague at the law school and I are doing one of those right 
now, but it’s consistent with lots of other analyses.  You see that 
the plants that are likely to close – and this is true of the Mercury 
Rule as well – are older, smaller, relatively low capacity factor 
plants that are high polluting per unit of energy that they produce.  
So the other side of the coin here is that, you know, parts of the 
country that have been relying on those facilities have been 
shifting their costs, in the form of pollution, to everybody else for a 
long time.  And they’ve taken advantage of the fact that these are 
less expensive plants to operate because they’re old and already 
been paid for.   

And so the argument here from EPA side is that, you know, that’s 
been a sort of a free ride for these little coal-fired power plants or 
for those parts of the country relying on them, for a long time and 
rules that force them to close and be replaced by cleaner burning 
facilities are fair.  That would be their argument. 

Lacey Watson So kind of moving into a conclusion from that, what do you see as 
– the 2030 deadline has been implemented.  Do you think it’s too 
lenient, no long enough?  Earlier you mentioned an extension that 
could be possible.  What are your thoughts on that and is there 
any clarity surrounding that deadline? 

Dr. David Spence Yeah.  So there have been a lot of studies and a lot of conflicting 
conclusions reached about that question.  We have – all of those 
analyses require you to make assumptions about how the market 
will respond to the closure of a power plant, right?  So that’s an 
issue here in Texas we’ve been grappling with in connection with 
our reserve margins for a long time.  We don’t have any kind of 
regulatory mechanism that forces us to pay for plants just to be 
there in case we need them.  And we’ve defended that approach 
– we’re one of the few places that do that – and we’ve defended 
that approach by saying the market will respond.  The market will 
respond to the shortage.  So I suppose we could make the same 
claim here, right?  The market will respond when these plants 
close.  I don’t know if that’s true or not.  Lots of the rest of the 
country has these so-called capacity markets whereby they 
ensure that there are enough plants around to be available in 
case we need them.  So it’s all a game of sort of crystal ball 
guessing about, you know, what the market will do if these plants 
aren’t available.  I mean, after Fukushima, when the Japanese 
closed down all of their power plants, the Japanese consumers 
responded in what was really an almost superhuman or heroic 
way by drastically reducing their electricity consumption in ways 
that I could never imagine happening here in the United States 
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because of that shortage that was created by the closure of all 
those nuclear power plants.  I’m not suggesting we need to do 
something like that here and I’m not suggesting that would even 
be required.  But we all have to sort of figure out – all of these 
analyses involve guessing or estimating or predicting what the 
market would do once they old coal-fired power plants close.  As 
a percent of total capacity, we’re talking about relatively small 
percentages.  But some of these plants exist in parts of the grid 
where that could create shortages and shortages, really, more 
than outages would probably be in the form of really high prices.  
Really high wholesale prices. 

Lacey Watson Right.  We’ll have to take the Texas approach of letting the market 
work.  Work without… 

Dr. David Spence Yeah.  So if you look at the comments from MISO and PJM, for 
example, they say we’re worried about reliability, but they’re less 
sort of unalterably opposed to this rule then say the SPP or 
ERCOT were.  So these are the four regions, along with SERC, 
the Southeastern Region, where you get sort of the most 
concerns.  And I sound like I’m dodging your question because I 
don’t really know the answers.  You have experts on both sides 
predicting opposite conclusions and we’re just going to have to 
wait and see. 

Lacey Watson Great.  Well, thank you so much for joining us today.  We really 
appreciate it. 

Dr. David Spence My pleasure.  Thanks for having me. 

Lacey Watson Melissa and I come to you each week from Austin, Texas to 
highlight a wide range of topics dedicated to the advancement of 
the renewable industry.  We’ll feature interviews, conference 
reports and discussions on the topics and current events affecting 
renewable power.  Subscribe to the show through ITunes or 
stream each episode at our website renewablepowerpodcast.com 
where you’ll also find information on this episode, including show 
notes, speaker bios and links, reports and articles that we 
mentioned. 

 


